V I R G I N I A:

IN THE CIRCUIT COURT OF LOUDOUN COUNTY

EUGENE DELGAUDIO,



)








)





Plaintiff,

)









)

v.






)

No. 82133








)

BOARD OF SUPERVISORS,
 

)








)





Defendant.

)
BRIEF IN OPPOSITION AND IN SUPPORT OF

MOTION TO AMEND PLEADINGS
Procedural Posture


The Plaintiff filed suit on Monday, July 15, 2013. The relief requested was a preliminary injunction and declaratory judgment.  On Wednesday, July 17, 2013 the request for a temporary injunction was denied.  On July 25, 2013, the Plaintiff filed a motion for leave to amend his pleadings and the Defendant filed a demurrer and motion to dismiss.  Both motions are set for Friday, August 2, 2013, at 2:00 p.m.  

Facts in Support of Motion to Amend Pleadings


A Special Grand Jury issued a report regarding the Plaintiff on June 24, 2013.  At the Board's meeting of July 3, 2013, and in articles published in local newspapers, other Supervisors commented on the report and indicated the Board would take action against Supervisor Delguadio at the meeting to be held on Wednesday, July 17, 2013.


Between the meeting held on July 3, 2013 and July 17, 2013, the Chairman of the Board, Scott York, had a series of secret telephone conversations with certain individual supervisors on actions to take against Supervisor Delgaudio.  At this time, the Plaintiff does not know which other Supervisors Chairman York spoke with, but believes not all other Supervisors were spoken with.  During these conversations, a consensus was developed regarding what particular actions would be taken.

When the agenda for the July 17, 2013, meeting was initially distributed, action on the Report of the Special Grand Jury was listed as Item 18.  When the Board packet was distributed for said meeting, there were no documents included regarding Item 18.


At 11:54 p.m. on Monday, July 15, 2013, Chairman York emailed a seventy-seven (77) page packet to all Supervisors regarding Item 18.  The packet included a memorandum of charges and background material on the discipline imposed on another Loudoun County Supervisor, Steven Whitener, in 1996.  The memo, which was submitted in support of the injunction, proposed the Board dissolve into a committee of the whole at its July 17, 2013, and, at that time, Supervisor Delgaudio would be permitted to respond to the allegations.


The memorandum, written by Chairman York, alleged misconduct occurring before the current Board took office.  The conduct included new accusations not described in the Special Grand Jury's Report, including the Plaintiff's comparison of a former political opponent to Adolf Hitler in an email and a vandalism threat made by an unnamed staff aide to an unnamed citizen while trying to deliver a flyer, a copy of which was not provided.  Some of the alleged misconduct described in Chairman York's memo took place more than two years previously.

The allegations in Chairman York's memorandum were vague.  References were made to events and documents.  Copies of the documents, except for the Special Grand Jury Report were not provided, witnesses were not named and dates not given.    


The Plaintiff was not privy to the conversations held between Chairman York and other Supervisors.  Other than the email sent by Chairman York a few minutes before midnight on Monday, July 15, 2013, he was not given any notice, formal or informal, of the charges against him, or what actions might be taken.   


During the meeting held on July 17, 2013, Counsel for the Plaintiff spoke during the public comment period when members of the public can address the Board on any topic.  Counsel requested the Board permit him to address the Board when Item 18 was considered.  The Chairman replied, at the moment, Counsel was only permitted to address the Board during the public comment period.   Counsel for the Board addressed the Board for two minutes and represented that, given the opportunity, he could disprove many of the allegations in Chairman York's memorandum.


When Item 18 was considered, a motion was made to permit Counsel for the Plaintiff to address the Board.  The motion failed on a five to four vote.   Thus, Counsel for the Plaintiff was only permitted to address the Board during the two minute comment period.     

On advice of counsel, Supervisor Delgaudio, did not address the allegations directly, but did make remarks to the Board.  His efforts to do so were made difficult by political opponents in the audience whom the Chairman allowed to jeer, laugh and make catcalls whenever Supervisor Delgaudio spoke.   


A resolution sanctioning the Plaintiff was drafted by Chairman York.  Supervisors were not provided a copy of the sanctions resolution prior to the meeting and viewed the resolution for the first time on the dais on Wednesday, July 17, 2013.  

The Board voted to censure Supervisor Delguadio, not to permit him to serve on subcommittees for the balance of his term, remove funding for his aid and provide only limited funding for his office.

Issues

1.  Should the Plaintiff be permitted to amend his pleadings?


2.  Should the Defendant's demurrer be granted?

Argument

Both parties cite Whitener v. McWatters, 112 F.3rd (C.C. 4(VA), 1997) for the proposition a legislative body's discipline of one of its members is a core legislative act for which there is absolute legislative immunity.  

While the Defendant contends the statement of the foregoing rule ends the analysis, the Plaintiff contends there is a limited exception to the rule where Constitutional violations have occurred.


For the reasons presented herein, the Plaintiff believes a more comprehensive statement of the applicable law is:  Absent a Constitutional violation, a legislative body's discipline of one member and the procedures used therein are a core legislative act for which there is absolute immunity.   The question of whether a Constitutional violation has occurred in a justiciable issue in the courts.  


The power to discipline and expel members is inherent in a legislative body. It

originates with the English Parliament in the sixteenth century and was exercised

by colonial legislatures prior to American independence. When the federal

Constitution adopted a provision on Congressional punishment and expulsion, it

was understood as an accepted policy. Whitener, Ibid., pp. 743-745.

The Defendant incorrectly states the rule announced in Whitener v. McWatters, 112 F.3rd (C.C. 4(VA), 1997) prohibits a court from ever reviewing a legislative body's discipline of its members.


The United States Supreme Court has overturned legislative discipline actions in both the United States Congress and the Georgia legislature.    In Powell v. McCormack, 395 U.S. 116, 87 S. Ct. 339, 17 L. Ed. 2d, 235, at p. 549-550, the United States Supreme Court held Adam Clayton Powell was a duly elected member of the 90th Congress and because he met the Constitutional requirements for membership, the House of Representatives was without the power to exclude him from membership.  
In Bond v. Floyd, 385 U.S. 116, 875 S.Ct. 339, 17 L.Ed. 2d 235 (1996), the United States Supreme Court ruled the Georgia House of Representatives unconstitutionally excluded a duly elected representative from membership because of his statements, and statements to which he subscribed, criticizing the policy of the Federal Government in Vietnam and the operation of the Selective Service laws.

The rule advocated by the Plaintiff was stated in Gerald v. Louisiana State Senate, 408 S.2d 426 (La. App. 1 Cir., 1981) at p. 429:  "The overwhelming weight of opinion as expressed by not only the courts of this State, but the opinion of the courts of our sister states is that the discipline and removal of a legislator is within the sole province of the body in which he serves as a member."  The court then noted the exception using the McCarley case which was been cited by the Plaintiff:  "It appears that the only limited exception to this rule is where the legislative body clearly violates some express constitutional requirement, such as the requirement of due process mandated by Article XIV of the United States Constitution and, specifically in the case of Louisiana, Article I, Section 2 of the Louisiana Constitution of 1974. In McCarley v. Sanders, 309 F.Supp. 8, M.D.Ala.N.D. (1970) a federal court, in examining the question of whether it could inquire into the expulsion of a state senator from the Alabama Senate, held that a person may not be discharged or expelled from a state public office upon a ground involving criminal guilt, infamy, disgrace, or other grave injury to the individual until after such notice and hearing as is requisite for due process of law."  Gerald, Ibid., at p. 429. 


Senator Gerald filed suit after being expelled from the Louisiana State Senate.  He sought to nullify and reinstatement to the State Senate although he was in Federal prison in Texas.   He contended he was denied due process. Specific resolutions detailing his misconduct were passed. A hearing was held and the Senator Gerald was given the opportunity to subpoena witnesses.  The appellate court affirmed the trial court's actions dismissing the suit after concluding Senator Gaston had been afforded due process.  The court said:   "While the Senate's efforts may not have met the sanction of appellate review in a criminal trial, it was more than adequate to conform to the basic requirements of due process in the particular forum and under the specific circumstances before it." Gerald, Ibid., at pp. 429-431.


Having established the legal precedent for limited judicial review of legislative discipline actions for Constitutional violations, the Plaintiff asserts two Constitutional violations:  (1)  That the Board deprived him of a liberty interest in his office by the manner in which discipline was imposed on him and (2) violated his first amendment rights by disciplining him for  comparing a former opponent, outside of a Board meeting, to Adolf Hitler.  

Although the Board need not operate like a court, it must provide the essentials of due process before disciplining the Plaintiff.   Should the Court deny the demurrer the question of what due process the Plaintiff is entitled to is an issue for another day, but it surely involves more than the Chairman discussing, in advance, the disposition on the telephone with selected other Supervisors, e-mailing vague written charges a few minutes before midnight on the Monday before a Wednesday meeting, not permitting the Plaintiff's Counsel more than two minutes to speak and not allowing the Plaintiff to speak without being harassed from the audience.


Because the injunction was denied and the Board disciplined the Plaintiff, it is necessary to amend the Complaint to incorporate the Board's actions.       
Conclusion and Request for Relief

Because case law establishes a limited exception permitting judicial review of legislative discipline for Constitution violations and the Plaintiff has plead Constitutional violations of due process and his first amendment rights, the demurrer should be overruled.  

Since the denial of the Plaintiff's request for a temporary injunction, the Board has imposed discipline on the Plaintiff and it is necessary for the Plaintiff to amend his pleadings to incorporate the Board's actions into the complaint and he should be permitted to do so. 

EUGENE DELGAUDIO
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______________________

Charles L. King, Esq.
VSB # 29639
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Counsel for Plaintiff
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